IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: NO. 06-480-3
V.
: ClVIL ACTION
ADAM J. TORRES- QJEDA : NO. 09- 3545
MEMORANDUM
Bartle, C. J. Sept enber 29, 2009

On August 4, 2009, AdamJ. Torres-Qeda filed a notion
to vacate, set aside or correct his sentence under 28 U.S. C
§ 2255. The Governnent has countered with a nmotion to dismss on
the ground that Torres-Q eda has waived his right to seek such
collateral relief.

Def endant pl eaded guilty on Decenber 12, 2006 to
conspiracy to distribute and possession with intent to distribute
one kilogramor nore of heroin in violation of 21 U S.C. § 846,
two counts of possession of heroin with intent to distribute in
violation of 21 U S.C. 8§ 841(a)(1) and (b)(1)(C, and one count
of possession of 40 grans or nore of heroin and fentanyl with
intent to distribute in violation of 21 U S.C. §8 841(a)(1) and
(b)(1)(B). He received a sentence of 135 nonths' inprisonnent.
On direct appeal, the notion of the Governnment to enforce the
defendant's appell ate wai ver and for summary affirmance was

granted by the Court of Appeals. United States v. Torres-Q eda,

No. 07-1812 (3d G r. Feb. 3, 2009).



Torres-Q eda now argues in his 8 2255 notion that he
was deni ed effective assistance of counsel in that his counse
(1) "did not object to drug anobunts that | possessed for personal
use and not as a part of the conspiracy, and he did not advise ne
of ny right to so object”; (2) "failed to request a downward
departure of two to four levels for ny mnimal role in the
conspiracy”; (3) "advised nme to plead to the full amount of drugs
attributed to the conspiracy, even though I was in the conspiracy
for less than three nonths and ny role was limted and m ni mal"
and (4) "did not follow through on ny objections to the gun
enhancenent, rather he renmined silent at sentencing on the
specific objections” and "he did not object to the gun
enhancenent as being a violation of the plea agreenent” and "he
al l owed nme to unknowi ngly and involuntarily suffer the
enhancenment.” As with his direct appeal, the Governnent contends
that Torres-Q eda waived his right to challenge his sentence
collaterally in his witten plea agreenent.

Torres-Q eda signed a witten plea agreenent in which
he wai ved his right to appeal or collaterally attack his
sentence. Wth certain exceptions not relevant here, the plea
agreenent states:

I n exchange for the undertaki ngs made by the

government in entering this plea agreenent,

t he defendant voluntarily and expressly

wai ves all rights to appeal or collaterally

attack the defendant's conviction, sentence,

or any other matter relating to this

prosecution, whether such a right to appeal

or collateral attack ari ses under 18 U. S.C.
8§ 3742, 28 U.S.C. § 1291, 28 U.S.C. § 2255,
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or any other provision of law. This waiver

is not intended to bar the assertion of

constitutional clains that the rel evant case

| aw hol ds cannot be wai ved.

During the course of his change-of-plea hearing, the
Court asked the Governnment to summari ze the pl ea agreenent
executed by the parties. The Assistant United States Attorney
sumari zed the wai ver provision as foll ows:

Furthernore, the plea agreenent sets out that

i n exchange for the undertakings made by the

Government in entering this plea agreenent,

t he defendant voluntarily and expressly

wai ves all rights to appeal or collaterally

attack the defendant's conviction, sentence,

or any other matter relating to this

prosecution, whether such a right to appeal

or collaterally attack arises under 18 U S.C

§ 3742, 28 U.S.C. § 1291, 28 U.S.C. § 2255,

or any other provision of |aw

Comuni cating through a translator, the Court then
asked Torres-(Q eda whether the Governnment accurately sumari zed
the ternms of the plea agreenment. He answered in the affirmative.
The signed plea agreenent was then placed before Torres-( eda,
and the Court confirmed that it had been translated into Spanish
for his benefit. The Court further confirmed that he discussed
the plea agreenment with his | awer before he signed it and that
he understood what the plea agreenment said before he signed it.
Torres-Q eda was questioned about the acknow edgnent of rights,
whi ch he confirmed had been translated for him He further
stated that he understood the acknow edgnent of rights and had
di scussed it with his lawer. The Court inquired and Torres-

Q eda deni ed that anyone nade any threat or any prom se or



assurance of any kind other than what was set forth in the
docunents to convince or induce himto sign it.

The Court then asked the follow ng questions of Torres-
Q eda regardi ng the wai ver provisions of the plea agreenent:

THE COURT: Do you understand that if you

plead guilty, you will be giving up sone or

all of your rights of appeal, as well as your

right to attack your conviction and sentence

collaterally?

MR TORRES- QJEDA: Yes.

It is well settled that crimnal defendants "may waive
both constitutional and statutory rights, provided they do so
voluntarily and with knowl edge of the nature and consequences of

the waiver." United States v. Mabry, 536 F.3d 231, 236 (3d Cr

2008). A crimnal defendant may waive his basic right to appeal

his sentence under certain circunstances. United States V.

Khattak, 273 F.3d 557 (3d Cir. 2001). Wiivers of appeal are
"generally permssible if entered into know ngly and voluntarily,
unl ess they work a miscarriage of justice." 1d. at 563. In
consi dering whether there has been a mscarriage of justice, the
court shoul d consider:

[T]he clarity of the error, its gravity, its

character (e.g., whether it concerns a fact

i ssue, a sentencing guideline, or a statutory

maxi mum, the inpact of the error on the

def endant, the inpact of correcting the error

on the governnment, and the extent to which

t he def endant acqui esced in the result.
ld. at 563.

The defendant has the burden of "presenting an argunent

that woul d render his waiver unknowi ng or involuntary.” Mbry,
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536 F.3d at 237. However, the Court has an "affirmative duty”
and "independent obligation” to examne carefully this issue as
wel I whet her enforcenent of the waiver will work a mscarriage of
justice. 1d. at 238.

An exam nation of the record of proceedings, including
the transcript of the change-of-plea hearing and the witten plea
agreenent, reveals that Torres-Q eda discussed the plea agreenent
with his lawer and understood its ternms. Furthernore, the terns
of the waiver of his right to collateral relief were accurately
sumari zed during the change-of-plea hearing. The Court
specifically asked the defendant whet her he understood that he
was giving up his right collaterally to attack his conviction and
sentence. The Court advised himthat the ternms of his waiver of
rights were set forth in the plea agreenent.

The Court also confirmed that the defendant understood
t he maxi mum and m ni nrum penalties he faced for the crines for
whi ch he was pleading guilty. The Court advised the defendant
that the Court could in appropriate circunstances inpose a
sentence which was either nore severe or |ess severe than the
sent ence which the advisory guidelines recomrend and that he
could receive the nmaxi mum sentence of |life inprisonnent. Any
argunent that the defendant did not know ngly and voluntarily

give up his right to attack his sentence collaterally is sinply



unsupported and, in fact, directly contradicted by the record
evi dence. !

We nust further consider whether the enforcenent of
Torres-Q eda's waiver will work a m scarriage of justice. In
Khatt ak, our Court of Appeals refused to "earmark specific
situations" where enforcenent of a waiver would result in a
m scarriage of justice. Khattak, 273 F.3d at 563.

Qur Court of Appeals has found that enforcenent of a
wai ver would result in a mscarriage of justice in very limted

circunstances. United States v. WIson, 429 F.3d 455, 458 (3d

Cir. 2005). This is not a case where the defendant should have

1. Defendant asserts his waiver was not know ng and vol untary
because his attorney failed to advise himthat he had a right to
have a jury determ ne whet her he was responsible for certain

el enents of the charged crines beyond a reasonabl e doubt. This
argunent is groundless. The record evidence reveals that the
Court infornmed Torres-Qeda of his right to be tried by a jury if
he pl eaded not guilty. At the change-of-plea hearing, the Court
asked the defendant the follow ng questions:

THE COURT: Do you understand that you would
have a right to be tried by a jury if you
pl ead not guilty?
MR TORRES- QJEDA:  Yes.
THE COURT: Are you aware that you through
your attorney could participate in the
sel ection of any jury?
MR TORRES- QJEDA:  Yes.

* * *
THE COURT: Do you understand that at a trial
you woul d be presuned to be innocent?
MR, TORRES- QJEDA:  Yes.
THE COURT: And that the Governnent woul d be
required to prove you guilty by conpetent
evi dence and beyond a reasonabl e doubt before
you could be found guilty?
MR. TORRES- QJEDA: Yes.
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been permtted to withdraw his guilty plea, where counsel failed
to file tinely an appeal, or where the Governnment has breached

its own obligations under the plea agreenent. |[d.; United States

v. Shedrick, 493 F.3d 292 (3d Cr. 2007); United States v.

Schwartz, 511 F.3d 403 (3d Cir. 2008). None of these
ci rcunstances is present here.

We find that enforcement of the defendant's waiver of
his right to attack his sentence collaterally is not one of those
"unusual circunstances” resulting in a mscarriage of justice.
Accordingly, we will enter an order granting the notion of the
Government to dismiss the petition of Adam J. Torres-(Q eda under

28 U.S. C. § 2255.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
) NO. 06-480-3
V.
) ClVIL ACTI ON
ADAM J. TORRES- QJEDA ) NO. 09- 3545
ORDER

AND NOW this 29th day of Septenber, 2009, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of the Governnent to dism ss the
petition of AdamJ. Torres-(Q eda under 28 U S.C. § 2255 is
GRANTED; and

(2) the notion of the defendant, Adam J. Torres-( eda,
to vacate, set aside, or correct his sentence under 28 U S.C
§ 2255 i s DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



